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the number of miles constituting a 
basic day. 

(d) Piece rate or tonnage rate. Where a 
piece rate or tonnage rate is reported, 
the daily rate of compensation shall be 
determined by computing the employ-
ee’s average earnings per day for the 
days on which he or she worked sub-
stantially full time (excluding any 
overtime pay or penalty rates) at such 
piece rate or tonnage rate during the 
last two pay periods in which he or she 
engaged in such work in the base year. 

(e) Commissions or percentage of sales. 
Where the compensation reported con-
sists of or includes commissions or per-
centages of sales, the daily rate of such 
commissions or percentage of sales 
shall be determined by computing the 
employee’s average net commissions or 
percentage earnings (excluding any 
amounts he or she received to com-
pensate him or her for expenses) per 
day for the days in the last two pay pe-
riods in which he or she worked on a 
commission or percentage basis in the 
base year. 

(f) International service. In the case of 
an employee who, on his last day of 
employment in the base year, worked 
partly outside the United States and 
partly in the United States for an em-
ployer not conducting the principal 
part of its business in the United 
States, the employee’s daily rate of 
compensation shall be determined in 
the same manner as it would if all his 
service on that day had been rendered 
in the United States. 

§ 330.4 Last railroad employment in 
the base year. 

The phrase ‘‘last railroad employ-
ment in the applicable base year,’’ as 
used in § 330.2(a) of this part, means 
generally the employee’s last ‘‘service 
performed as an employee,’’ within the 
meaning of section 1(g) of the Railroad 
Unemployment Insurance Act. If an 
employee did not actually perform any 
service as an employee in the applica-
ble base year (the calendar year pre-
ceding a benefit year) but did receive 
qualifying compensation such as vaca-
tion pay or pay for time lost for days 
in such base year, the Board will con-
sider that his or her last railroad em-
ployment in the base year was the em-
ployment on which the qualifying com-

pensation was based. The daily rate of 
such compensation shall be deemed to 
be the employee’s daily rate of com-
pensation for purposes of this part. If 
an employee’s last railroad employ-
ment in the base year was casual or 
temporary work and was performed 
while on furlough from other base year 
railroad employment, the Board will 
disregard the daily rate of compensa-
tion paid for the casual or temporary 
work if such rate of compensation pro-
duces a daily benefit rate lower than 
the daily benefit rate based on the 
daily rate of compensation for the em-
ployment from which the employee was 
furloughed. 

§ 330.5 Procedure for obtaining and 
using information about daily rate 
of compensation. 

(a) Information furnished by employers. 
Every employer, as defined in part 301 
of this chapter, shall furnish informa-
tion to the Board with respect to the 
daily rate of compensation of each em-
ployee for his or her last employment 
in the applicable base year. The em-
ployer shall make such report when it 
files its annual report of compensation 
in accordance with part 209 of this 
chapter and shall use the form pre-
scribed by the Board for that purpose. 
If an employee’s last daily rate of com-
pensation in the base year is $99.99 or 
more, the employer may report such 
rate as $99.99 instead of the employee’s 
actual last daily rate of compensation. 
In the absence of evidence to the con-
trary or a challenge by the employee, 
the daily rate of compensation pro-
vided by an employer under this sec-
tion shall be used to compute a quali-
fied employee’s daily benefit rate. If an 
employer fails to report the last daily 
rate of compensation for a qualified 
employee who has applied for benefits 
or if an employee challenges the daily 
rate reported by an employer, the pro-
cedure in paragraphs (b) and (c) of this 
section will apply. 

(b) Information furnished by employee. 
The Board will afford an employee an 
opportunity to establish his or her last 
daily rate of compensation if the base 
year employer did not report a rate for 
the employee on its annual report of 
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compensation or if the employee chal-
lenges the accuracy of the rate re-
ported by the employer. Unless deemed 
unreasonable, a daily rate of compensa-
tion reported by an employee under 
this paragraph will be used provision-
ally to compute his or her daily benefit 
rate, but such rate will be verified in 
accordance with paragraph (c) of this 
section. In any case in which the em-
ployee’s report is deemed unreasonable 
and no employer report has been pro-
vided, the employee’s report shall be 
disregarded, and the Board will seek to 
verify the employee’s last daily pay 
rate in accordance with paragraph (c) 
of this section. Pending receipt of such 
verification, the employee’s daily ben-
efit rate shall be set at $12.70. When an 
unverified and uncorrected pay rate 
has been verified or corrected, appro-
priate redetermination of the daily 
benefit rate shall be made, and such re-
determined benefit rate shall be ap-
plied to all the employee’s days of un-
employment or sickness in the benefit 
year. 

(c) Employer verification. Whenever an 
employee has established a daily rate 
of compensation under paragraph (b) of 
this section, the Board will request the 
employee’s base year employer to 
verify such rate within 30 days. If such 
verification is not received within 30 
days, the employee’s daily rate of com-
pensation may be based upon other evi-
dence gathered by the Board if such 
evidence is reasonable in light of com-
pensation rates reported for other em-
ployees of the base year employer in 
the same occupation or class of service 
as the employer or in light of previous 
compensation rates reported by the 
base year employer for its employees. 
A daily benefit rate established under 
this paragraph may not exceed the 
maximum daily benefit rate estab-
lished under this part. 

(d) Protest. An employee who is dis-
satisfied with the daily benefit rate 
computed under this part may contest 
such computation in accordance with 
part 320 of this chapter. 

(Approved by the Office of Management and 
Budget under control numbers 3220–0007, 
3220–0008 and 3220–0097) 

PART 332—MILEAGE OR WORK RE-
STRICTIONS AND STAND-BY OR 
LAY-OVER RULES 

Sec. 
332.1 Statutory provisions. 
332.2 General considerations. 
332.3 Mileage and work restrictions. 
332.4 Restrictions in extra service. 
332.5 Equivalent of full-time work. 
332.6 Standing by for and laying over be-

tween regularly assigned trips or tours of 
duty. 

332.7 Consideration of evidence. 

AUTHORITY: 45 U.S.C. 362(l). 

SOURCE: Board Order 59–95, 24 FR 3372, Apr. 
30, 1959, unless otherwise noted. 

§ 332.1 Statutory provisions. 
* * * (1) a day of unemployment with re-

spect to any employee, means a calendar day 
on which he is able to work and is available 
for work and with respect to which * * * no 
remuneration is payable or accrues to him 
* * * and (2) a ‘‘day of sickness’’, with respect 
to any employee, means a calendar day on 
which because of any physical, mental, psy-
chological, or nervous injury, illness, sick-
ness, or disease he is not able to work, or, 
with respect to a female employee, a cal-
endar day on which, because of pregnancy, 
miscarriage, or the birth of a child, (i) she is 
unable to work or (ii) working would be inju-
rious to her health, and with respect to 
which * * * no remuneration is payable or 
accrues to him * * * Provided, further, That 
any calendar day on which no remuneration 
is payable to or accrues to an employee sole-
ly because of the application to him of mile-
age or work restrictions agreed upon in 
schedule agreements between employers and 
employees or solely because he is standing 
by for or laying over between regularly as-
signed trips or tours of duty shall not be con-
sidered either a day of unemployment or a 
day of sickness. (Section 1(k), Railroad Un-
employment Insurance Act) 

[Board Order 68–72, 33 FR 11115, Aug. 6, 1968] 

§ 332.2 General considerations. 
(a) Classes of service covered. Condi-

tions under which remuneration with 
respect to a day may not be payable to 
or accrue to an employee solely be-
cause of the application to him of a 
mileage or work restriction exist in 
train-and-engine service, yard service, 
dining-car service, sleeping-car service, 
and other Pullman-car service, and 
similar service, and express service on 
trains. In the determination of a claim 
for benefits of an employee in any 
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